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President’s Update

Hearings 
PGN 01/2023 Hearings in the HEC
Sensory principles 

Case Volume 
Overview
Cases settling within 5 working days of the hearing 



Sensory Principles
In-person hearings

Colour
– autism palate – no bold primary colours

Sensory overload
– less is more (nothing on the walls)
– only have the furniture you need in the room
– 1:2:1 room - choice

Acoustics
– lower external noise

Ownership
– sensory wall - choice
– safe space – break out area - choice
– sofa area – choice

**New** Witness table



Sensory Principles
Remote hearings

Colour
• autism colour judicial backdrop

Sensory overload
• removing the background clutter and ‘badging’ clearly
• regular breaks and ‘checking-in’

Acoustics
• Monitoring sound and hearing

Ownership
• Stop/go cards – the child’s own work
• Using my own environment – the child at home - choice
• The social story



Sensory Hearing Suite

From entrance to door – the journey

Round table and equal height/style chairs, with arms

Soft seat area – choice

Break out area – choice

Sensory wall - capacity to personalise – choice

Who is in the hearing room and when - choice



Hello and welcome!



The hearing room



“King Arthur’s round table”



The waiting room and the soft seat area



My safe space – the break out area



One to one

“I’m most excited about this 
room – my son couldn’t cope 
anywhere else but he could 

definitely cope in here.”



Sensory supports and accessibility

• Sensory wall
• Sensory room
• **New** Changing place



Case Volume (2023) 

• Highest recorded year
• Increase in hearings
• Availability – hearings being booked further in 

advance
• Late motions: withdrawal and suspension 

requests 



Information Note 01/2023: For Parties, 
Representatives, Witnesses and Supporters

Comes into effect on 24 May 2023

Preparing witnesses for hearings – remote hearings (dress 
code/backdrop/interruptions)

During the hearing, witnesses addressed by their title and 
surname and not by their first name.

During the hearing, court language and legal jargon 
avoided.

Late requests to withdraw, suspend or postpone a hearing 
(within 5 working days of a hearing)



Mr Jerry O’Connell
Team Leader - School Organisation Team

Ms Hannah Hutchison 
Tribunal Policy Team

Scottish Government
Education Appeal Committee



Mrs Arlene Shearer 
Senior Operations Manager

Casework Update 2022/2023



References Claims Total
2016/17 64 9 73

2017/18 89 11 100

2018/19 96 17 113

2019/20 122 24 146

2020/21 71 12 83

2021/22 117 16 133

2022/23 185 17 202

Casework Overview
Total Applications received:



Type 16/17 17/18 18/19 19/20 20/21 21/22 22/23

Placing Requests 53 74 71 96 59 98 160

Contents of CSP 4 1 8 5 1 5 6

CSP Not Required 1 7 7 8 4 3 10

Implementation of 
CSP 2 0 0 4 2 3 2

Deemed Refusal 
of CSP 3 2 5 4 4 0 4

Timescales (Issue 
CSP) 1 2 2 1 0 3 0

Failure to Review 
CSP 0 1 2 3 1 2 0

Transitions 0 2 1 1 3 3
Totals 64 89 96 122 71 117 185

References received by type 



Type 16/17 17/18 18/19 19/20 20/21 21/22 22/23
Admission 0 0 0 3 0 0 1
Other 6 8 9 13 7 9 7
Admission, 
Exclusion 0 0 0 0 2 1 0

Exclusion 2 1 0 4 2 2 4

Admission, other 0 0 0 0 1 1 1

Exclusion, other 1 1 7 4 0 3 2

Admission, 
Exclusion, other 0 1 1 0 0 0 2

Totals 9 11 17 24 12 16 17 (-7)

Claims received 



Education Authority Claim Reference Total
City of Edinburgh Council 2 61 63

West Lothian Council 0 38 38
Glasgow City Council 1 19 20

North Lanarkshire 
Council 0 14 14

Aberdeenshire Council 3 8 11
South Lanarkshire 0 7 7

Stirling Council 0 3 3
Highland Council 3 4 7

East Dunbartonshire 
Council 1 3 4

Renfrewshire Council 0 1 1
Others 7 27 34

Total cases 17 185 202

Highest volume references and claims 2022/2023



Additional Support Need Claim Reference Total
Visual Impairment 1 14 15
Autistic Spectrum Disorder (ASD) 11 123 134
Hearing Impairment 2 5 7
English As Additional Language 0 2 2
Looked After 0 9 9
Physical or Motor Impairment 1 21 22
Interrupted learning 1 25 26
Physical Health Problem 1 24 25
More Able Pupil 0 1 1
Language or Speech Disorder 1 22 23
Mental Health Problem 0 24 24
Other (Mental Health Problem) 0 4 4
Specific Learning Difficulty 2 37 39
Other (Specific learning difficulty) 9 77 86
Moderate Learning Difficulty 3 404 407
Other (Moderate learning difficulty) 4 30 34
Social, emotional or behavioural difficulty 5 97 102
Other (Social, emotional or behavioral difficulty) 3 23 26

Totals 44 942 986

Nature of Additional Support Needs 2022/2023



Nature of Additional Support Needs 2022/2023
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Sheet1

																CLAIM		REFERENCE												CLAIM		REFERENCE

		Autistic spectrum disorder		10		123		133						Autistic spectrum disorder		10		123		133				Individual ASN				Visual impairment		1		14		15				Visual impairment		15

		Other (Specific learning difficulty)		8		77		85						Other (Specific learning difficulty)		8		77		85				Mental Health Problem				Autistic spectrum disorder		10		123		133				Autistic spectrum disorder		134

		Concentration challenges		0		63		63						Concentration challenges		0		63		63				Specific Learning				Hearing impairment		2		5		7				Hearing impairment		7

		Social skills challenges		1		58		59						Social skills challenges		1		58		59				Moderate Learning				English as an additional language		0		2		2				English as an additional language		2

		Speech/language delay		2		54		56						Speech/language delay		2		54		56				Social, emotional or behavioural difficulty				Looked after		0		9		9				Looked after		9

		Difficulty following instructions		0		50		50						Difficulty following instructions		0		50		50								Physical or motor impairment		1		21		22				Physical or motor impairment		22

		Low self-esteem		0		48		48						Low self-esteem		0		48		48								Interrupted learning		1		25		26				Interrupted learning		26

		Literacy Challenges		0		47		47						Literacy Challenges		0		47		47								Physical health problem		1		24		25				Physical health problem		25

		Numeracy challenges		0		43		43						Numeracy challenges		0		43		43								More able pupil		0		1		1				More able pupil		1

		Sequencing challenges		0		41		41						Sequencing challenges		0		41		41								Language or speech disorder		1		22		23				Language or speech disorder		23

		Anxiety disorder		2		38		40																				Mental Health Problem		0		24		24				Mental Health Problem		24

		Attention deficit hyperactive disorder		Attention deficit hyperactive disorder		3		31		34																		Other (Mental health problem)		0		4		4				Other (Mental health problem)		4

		Other (Moderate learning difficulty)		Other (Moderate learning difficulty)		4		30		34																		Specific Learning		2		37		39				Specific Learning		39

		Interrupted learning		Interrupted learning		1		25		26																		Other (Specific learning difficulty)		8		77		85				Other (Specific learning difficulty)		86

		Other (Social, emotional or behavioural difficulty)		Other (Social, emotional or behavioural difficulty)		3		23		26																		Moderate Learning		3		404		407				Moderate Learning		407

		Physical health problem		Physical health problem		1		24		25																		Other (Moderate learning difficulty)		4		30		34				Other (Moderate learning difficulty)		34

		Language or speech disorder		Language or speech disorder		1		22		23																		Social, emotional or behavioural difficulty		5		97		102				Social, emotional or behavioural difficulty		102

		Physical or motor impairment		Physical or motor impairment		1		21		22																		Other (Social, emotional or behavioural difficulty)		3		23		26				Other (Social, emotional or behavioural difficulty)		26

		Dyslexia		Dyslexia		0		20		20				Total		21		604		625								Total		42		942		984				Total		986

		Visual impairment		Visual impairment		1		14		15

		Self-harming behaviour		Self-harming behaviour		0		13		13

		Looked after		Looked after		0		9		9

		Attachment disorder		Attachment disorder		0		8		8

		Attention deficit disorder		Attention deficit disorder		0		8		8

		Auditory processing disorder		Auditory processing disorder		1		7		8

		Adjustment disorder		Adjustment disorder		0		7		7

		Hearing impairment		Hearing impairment		2		5		7

		Language processing disorder		Language processing disorder		1		6		7

		Depression		Depression		0		6		6

		Eating disorder		Eating disorder		0		5		5

		Obsessive complusive disorder		Obsessive complusive disorder		0		5		5

		Other (Mental health problem)		Other (Mental health problem)		0		4		4

		Dysgraphia		Dysgraphia		0		2		2

		English as an additional language		English as an additional language		0		2		2

		Dyscalculia		Dyscalculia		0		1		1

		More able pupil		More able pupil		0		1		1

		Visual perceptual/visual motor deficit		Visual perceptual/visual motor deficit		0		1		1

				Total		44		942		986
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Volumes

				19/20		20/21		21/22		22/23

		Placing Requests		96		59		98		160

		CSP		25		12		16		22

		Transitions		1		 0		3		3

		Claims		24		12 		16		17

				2019/2020		2020/2021		2021/2022		2022/2023

		Placing Requests		96		59		98		160

		CSP		25		12		16		22

		Transitions		1		0		3		3

		Claims		24		12		16		17
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Breakdown by Gender
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Looked after

		Female		51

		Male		151





Looked after

		



By Gender



		Child		8

		Young person		1

		Parent/Guardian		193





		





		





		Looked After Child		4

		Looked After 12 - 15 Years		6





		



Looked After Child

Looked After 12 - 15 Years



		







Nature of Additional Support Needs 2022/2023

Concentration challenges, 
63

Social skills challenges, 
59

Speech/language delay, 
56

Difficulty following 
instructions, 50

Low self-esteem, 48

Literacy Challenges, 47

Numeracy challenges, 43

Sequencing challenges, 
41

MODERATE LEARNING 



Nature of Additional Support Needs 2022/2023
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				Total		44		942		986
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Social, Emotional or Behavioural Difficulty
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Miss Sarah-Anne Tracey
Casework Team Leader

Expansion of Sensory Resources



Casework Overview – The Highlights

• Decision Database – Audio demo
• Video Animations – Launch
• Team reflections 



Decision Database Improvements

• Demo video now live

• Where can I find the 

demo? 



Decision Database Improvements



Video Animations

Launch of Video Animations

Video 1 – Who are we?
Video 2 – Coming to a video hearing
Video 3 – Coming to an in-person hearing
Video 4 – Talking at a tribunal



Video Animations



Video Animations



A Year In The Life Of………..2022/2023 



www.healthandeducationchamber.scot

www.needstolearn.scot

Contact Us
HEChamberPresident@scotcourtstribunals.gov.uk

0141 302 5863

http://www.healthandeducationchamber.scot/
http://www.healthandeducationchamber.scot/
mailto:HEChamberPresident@scotcourtstribunals.gov.uk


Professor Derek Auchie
In-house Legal Member 

Judicial Update



Judicial Update
• HEC Case Law Update 

• Terminology 

• Witness communications

• Witness statements: good practice 



HEC Case Law Update (1)
• Presumption of mainstream ground of refusal (2004 Act, Sch 2

para 3(1)(g) and 2000 Act, s.15):

– Burden of proof that ‘circumstances’ (not exceptions, although
presumed that they can only arise exceptionally) in s.15(3) arise
is on respondent, not the appellant, since the absence of all
three circumstances are part of the ground of refusal – confirmed
in a recent HEC case FTS/HEC/AR/22/0072, para 50;

– There must be a causative link between the placing of the child
in the specified school and the breach of the mainstream
presumption: wording of the ground of refusal. So, if the child is
already being educated (for all or part of the time) in a ‘special
school’ (including a class or unit in a public school – s.29(1)), the
ground of refusal will not exist. The duty appears to be to provide
the whole of the education of the child/young person in a non-
special school.

https://healthandeducationchamber.scot/search/node?keys=FTS%2FHEC%2FAR%2F22%2F0072


HEC Case Law Update (2)
• Presumption of mainstream ground of refusal (2004 Act, Sch 2

para 3(1)(g) and 2000 Act, s.15) (cont’d):

– The question of whether or not the proportion of time the pupil
spends in a ‘special school’ is relevant to the ground of refusal
has not been settled: see HEC decisions
ASNTS_D_27_09_2017 and ASNTS_D_14_11_2017 for
different approaches.

– The obligation in s.15 of the 2000 Act is to provide education in a
non-special school, as opposed to providing a mainstream
education: it relates to the school type, not to the education.

– Word ‘incompatible’ in s.15(3)(b) means something more than
being a challenge or a requirement for adaptation. Word
‘efficient’ means reasonably productive, benefit-resource
proportionate: FTS/HEC/AR/21/0041, para 42.

https://healthandeducationchamber.scot/additional-support-needs/decisions/240
https://healthandeducationchamber.scot/additional-support-needs/decisions/255
https://healthandeducationchamber.scot/index.php/additional-support-needs/decisions/371


HEC Case Law Update (3)
Scottish Negotiating Committee for Teachers – Handbook of
Conditions of Service (SNCT Handbook) status:
• Class size maximum figures are relevant as a factor, but are not

binding on a tribunal: ASN_D_09_09_2020, paragraphs 45-46.
The test for the tribunal is the one set out in the ground(s) of
refusal relied upon.

• See also ASN_D_02_10_2020, paras 52-53, where the breach of
the SNCT Handbook class size limits was determinative.

• Breach of SNCT Handbook terms does not automatically lead to
the necessity for an additional teacher (or other capacity) ground
of refusal being made out – a tribunal must focus on the impact of
the child being placed and the statutory wording, for example
‘necessary…to take an additional teacher into employment’. Also,
the definitions in Appendix 2.9 of the Handbook of terms such as
‘moderate learning difficulties’ may need to be considered.

https://healthandeducationchamber.scot/index.php/additional-support-needs/decisions/331
https://healthandeducationchamber.scot/index.php/additional-support-needs/decisions/328


Terminology (1)
• It is important to use appropriate terminology, and the

Tribunal continues to adapt its terminology: C & C, [2018]
UKUT 269 (AAC), an Upper Tribunal case in England,
Judge Rowley:
“Mr. Lever’s evidence (backed-up by academic literature) [CEO
of NAS] is that an autism meltdown is not the same as a temper
tantrum. It is not ‘bad’ or ‘naughty’ behaviour and should not be
considered as such. Rather, such challenging behaviour is
increasingly being described as ‘distressed behaviour.’ An
autistic child who feels very anxious and stressed - for example,
because they are experiencing sensory overload, or are
overwhelmed by social demands and interactions - may behave
in a way that cannot reasonably be described as a choice. They
may not understand the effect of their behaviour and any
prospect of punishment is unlikely to have any deterrent effect
upon them.” (para 79)

https://www.gov.uk/administrative-appeals-tribunal-decisions/2018-ukut-269-aac-c-c-v-the-governing-body-of-a-school-the-secretary-of-state-for-education-first-interested-party-and-the-national-autistic-society-second-interested-party-sen


Terminology (2)
• This means that reference to ‘aggressive’, ‘violent’,

‘disorderly’ ‘disruptive’ or ‘challenging’ behaviour should be
used only where there is evidence that the actions being
referred to are deliberate.

• Otherwise, the term ‘distressed’ is appropriate, as the
actions are caused by a condition such as autism or ADHD.
This term is used in General Teaching Council guidance:
Meeting the Needs of Autistic Learners: A professional
guide for teachers, key message 5 being ‘Seek to
understand distressed behaviour’.

• Distressed behaviour often needs to be described in HEC
decisions, but the Tribunal may do so in general terms,
rather than in detail, as a detailed description may not be
necessary for the decision reasons.

https://www.gtcs.org.uk/wp-content/uploads/2021/09/professional-guide-meeting-needs-autistic-learners.pdf


Terminology (3)
• The term ‘triangulation’ was used by a skilled witness in a

recent HEC case as a basis for consideration of an opinion
based on a single source of information. The tribunal
rejected the need for this approach as a basis for
diminishing the value of a skilled opinion:
HEC/AR/21/0086, para 88.

https://healthandeducationchamber.scot/additional-support-needs/decisions/373


Witness Communications
Information Note 01/2023 Parties, Representatives, Witnesses and 

Supporters

• Representatives should advise witnesses not to discuss a case
(including their evidence) with other witnesses at any of three
stages:
– Between when they are identified as a witness and they give

their oral evidence;
– Between the completion of their oral evidence and the issue

by the tribunal of its decision; and
– During their oral evidence (in a break)

• Where there is a break during evidence, this practice applies to
discussions with anyone, not only other witnesses (including their
representative).

• The full bundle should not be sent to a witness, only those parts
that are relevant and the factual content of other witness
statements should not be sent to a factual witness.



Witness Statements: Good Practice
• Include the date of the statement.
• Include an abbreviated CV for skilled witnesses.
• Include headings, paragraph and page numbers and

bundle references for easy navigation.
• Include the witness signature (or e-signature)
• Only include material relevant to the issues in the case.
• The witness should not address the ‘ultimate issue’,

namely a legal test, even one where an ordinary word or
term is used such as ‘suitable’. The presence of this rule
has been confirmed by the Supreme Court in Kennedy v
Cordia [2016] UKSC 6 at para 49 and by the Inner House
in an ASNTS case, City of Edinburgh Council v MDN 2011
SC 513, at para 39.

https://www.supremecourt.uk/cases/docs/uksc-2014-0247-judgment.pdf


Children’s View’s Service



Children’s Views



Framework
(Education (Scotland) Act 2016)
13 rights extended to children and young people with ASN aged 
12-15 

UNCRC Article 12 (and General comment 12)
 Respect for Children’s Views in matters that affect them
 The right for these views to be given ‘due weight’

UNCRC Article 23
 Children with disabilities

UNCRC article 28 and 29
 Access to- and aims of education

GIRFEC
 Shanarri indicators (in particular ‘Respected’ and 

‘Included’)

Our U12 work follows the same 
legislative guidelines



Children’s Views – adult-led formal processes



Recognising all forms of 
communication





Setting up shop

Flexibility is key



Direct Views Gathering/participation



Semi - Direct Views Gathering



Semi-direct Views Gathering - Example



Indirect Views Gathering



Indirect Views Gathering







Please get in touch 

www.myrightsmysay.scot

childrensviews@childreninscotland.org.uk

mharrison@childreninscotland.org.uk

“I could be honest about my issues 
without being judged or told to do 
things to fix them”
YP, 14

http://www.myrightsmysay.scot/
mailto:childrensviews@childreninscotland.org.uk
mailto:mharrison@childreninscotland.org.uk


Enquires and Questions  



Angus Council

Q. Following the Scottish Government
consultation, what will the implications be if
there is a transfer of the functions of Education
Appeal Committees to the Scottish Tribunals?



Children in Scotland

Q. Would it be possible to get an update on the
potential move of the Education Appeals
Committee to the tribunal – and whether
children will be given the same opportunities to
share their views as in ASN tribunals?



Argyll and Bute Council

Q. Use of mediation and other supports to
resolve issues at a local level.



Children and Young People's 
Commissioner Scotland

Q. Extension of rights – how to ensure
compatibility with UNCRC?



East Dunbartonshire Council

Q. I have not attended any formal training on
tribunals or had involvement in many years of
cases going to Tribunal so feel I could do with a
general refresh and update.



East Ayrshire Council 

Q. Patterns and trends relating to ASN as
outlined in briefing paragraph will be
interesting.



Let’s Talk ASN 

Q. Social story decisions.



Let’s Talk ASN 

Q. Ensuring that Authorities refer to the
statutory service to assist parents in any refusal
letters. We are noticing an increase in parents
commencing Tribunal proceedings themselves
and only hearing about our service at case
management call.



Let’s Talk ASN 

Q. It would be useful if Tribunal rules were
clearly linked on ASNT website.



Let’s Talk ASN 
Q. On the ASNT reference form, on page 1, it requests
information about the child and states male/female. It
would be useful if more inclusive language were
adopted. Along a similar vein, albeit child’s legal name
requires to be stated it would be helpful if a ‘known as’
could be inserted on the form. This would
acknowledge children and young people who identify
as a gender that is not their biological one. This is
particularly relevant for advocacy stage in order to
ensure a positive relationship commences between
advocate and child with the correct usage of name.



Question and Answer Session  



www.healthandeducationchamber.scot

www.needstolearn.scot

Contact Us
HEChamberPresident@scotcourtstribunals.gov.uk

0141 302 5863

http://www.healthandeducationchamber.scot/
http://www.healthandeducationchamber.scot/
mailto:HEChamberPresident@scotcourtstribunals.gov.uk
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