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Additional Support Needs
Tribunals for Scotland




DECISION OF THE TRIBUNAL
Reference:


D_13_2010
Gender:


Male

Aged:



12

Type of Reference:

Placing Request

1. Reference:
On 19th July 2010 the Appellant lodged a reference under section 18 (4) of the Education (Additional Support for Learning) (Scotland) Act 2004, [now as amended by the Education (Additional Support for Learning) (Scotland) Act 2009] (“the Act”) against a decision of the Respondent (“the authority”).
The reference is in respect of the decision dated 17th June 2010 where the authority refused a placing request made by the Appellant under paragraph 1 of Schedule 2 of the Act, for her son, to attend the specified school.
The Tribunal has jurisdiction as the authority had agreed that the child should have a Co-ordinated Support Plan (“CSP”) and was about to commence preparing one when the placing request was refused.
2. Decision of the Tribunal:

The Reference is allowed.

The decision of the Respondents to refuse the Placing Request is overturned.  The Respondents are directed to place the child in the Specified School not later than 31 January 2011.
3. Preliminary Issues:
The Appellant sought a Direction from the Convener regarding jurisdiction, stating that the authority had failed to confirm the date when it determined that a CSP was required.  Additionally, the authority had advised the incorrect time scale for lodging an appeal when refusing the Placing Request.  The Convener issued a direction on 21st July 2009 directing that the reference be pre-registered pending resolution of the issue of jurisdiction.  Following conference calls on 4th and 6th August 2010, a decision was issued by the Convener that, as the authority had decided that a CSP was required prior  to the date on which the decision to refuse the placing request was made, the tribunal had jurisdiction, rather than the Education Appeal Committee.  The case statement period was shortened to end on 10th September 2010.

At a conference call on 10th November 2010 the authority was permitted to call an additional witness;    it was agreed that the authority would lead at the hearing;   both parties were permitted to lodge additional documentation; a typographical error in the Appellant’s papers was allowed to be amended.  Arrangements were made for the child to speak directly to the Tribunal, rather than give evidence, as he would not be present during the hearing itself.

4. Evidence:
Documentary evidence was produced in a bundle with papers T1-T26; R1-R44 and A1-A28.  Prior to the commencement of the hearing, and during the course of the hearing additional documents were produced.   These were admitted and marked R45-R85 and A29-A36.
Oral evidence for the Respondents was taken from:

-Head of Education, Learning & Leisure, the Education Authority

-Depute Head Teacher, the Nominated School
-Acting Sensory Support Manager, Sensory Support Service

-Senior Educational Psychologist

Oral evidence for the appellant was taken from:

-The Appellant,
-the father of the child

-the child
-Depute Head Teacher, the Specified School
The child did not attend during the hearing but the Tribunal had the opportunity to consider a letter written by him to the Tribunal and to speak with him directly outwith the presence of his parents and the parties’ representatives with a view to obtaining his views.

We were satisfied that we had sufficient evidence upon which to base our decision.

5. Findings in Fact:

The Child and His Family

1.
The child is aged 12.  He lives with his parents.  He has 3 younger siblings aged 6, 3 and 1 years of age.  His father works offshore and his work pattern means that is at home for 3 weeks at a time.  The appellant, his mother, is therefore his primary carer.

Additional Support Needs

2.
The child has additional support needs due to diagnosed physical conditions.  He has Bilateral Optic Nerve Hypoplasia, resulting in the most severe visual impairment in that he has no sight. He has congenital panhypopituitarism and requires hormone replacement injections on a regular basis.  He has mild postural scoliosis which impinges on his right thorax, ribcage and collarbone position.  He also has fine and gross motor difficulties and poor muscle tone.  The child was recently assessed by a physiotherapist for the authority and it was noted that his exercise tolerance was impeded due to flat feet and poor muscle tone likely to produce increased fatigue over longer distances. He requires orthotic insoles, orthotic boots and ankle supports.  He visits an orthopaedic consultant twice a year for check ups requiring x-rays to have his bone growth checked. His visual impairment gives rise to the need for guidance and supervision especially out of doors.  
3.
The child has hypersensitive hearing, in that he hears extraneous environmental sounds and easily overhears conversations of others, which can be intrusive and compete for his attention.

4.
The child was diagnosed as having Autistic Spectrum Disorder (Aspergers Syndrome) in August 2010.

5.
The child has difficulty with reading and there is a suggestion that he may be dyslexic.  He does have very good listening skills and his level of comprehension is age appropriate.
6.
The child is a bright boy who is likely to go on at least to Further Education after school and possibly to University.

Primary School
7.
The Vision Support Service first became involved with the child in 1999, supporting him first in his home, then at nursery and then at Primary School.  The child attended at Primary School, a mainstream school.  He has made good educational progress at Primary School.  The Sensory Impairment Service supported the child while he was at Primary School and was of great assistance to him.  They constantly kept the level of support required by the child under review.  By Primary 7 the child was independent in many aspects of his routine and the service tended to monitor him in class rather than actively be involved in supporting him.  The Vision Support team have continued to work with him following his transition to Secondary School.  

8.
Since 2006 the child has had a Social Worker, linked in with the Visual Impairment Team, assigned to work with him and his family.  There is an open arrangement whereby the child and his family can access the Social Worker as required to discuss any concerns either at home or at school.  To date this support has not been actively engaged by the child or his family.

Nominated School

9.
While awaiting the outcome of the appeal against the refusal of the Placing Request, The child commenced at the Nominated School, in August 2010.  The Nominated School is a mainstream secondary school with 1154 pupils, of whom 47 would be classed as having additional support needs.  There are 3 children for whom either a CSP has been prepared or is in the course of preparation.  There are 2 children who are blind (the child being one and both children being in the same year) and 9 children with Aspergers.  The child is the only pupil who is both blind and diagnosed with Aspergers Syndrome.  The child and the other blind pupil, although in the same year, do not share any classes.  They do share a taxi to and from school.  There are 100 teachers in the school and 15 auxiliaries.  There is a team of three fully qualified Vision Support teachers available to work with the child as well as two auxiliaries and two Support for Learning teachers who are undertaking Braille qualifications. The school is made up of connected buildings with the main building having 3 levels.  Different floors can be accessed by way of stairs or a lift.

10.
The Sensory Support Service provided by the authority is highly regarded and has received plaudits from a variety of different sources.  Their staff are exceptionally supportive of young people with additional support needs.  The Authority Vision Support, part of the Sensory Support Service, works with children with visual impairment from birth to school leaving age.  The authority’s psychology service has been granted the Charter Mark award and the Excellence Service award.  The authority have produced a Pathways to Policy suite of documents which outlines a range of supports to schools in its area. With regard, in particular, to the provision of support for young people with Autism and Aspergers Syndrome, the authority provides a range of support mechanisms such as staff training, support and education from psychologists and support to staff locally.  All staff are able to access supports and materials giving guidance for supporting specific children in specific circumstances.  The authority, through their schools, seek to provide support to families by creating a “Circle of Friends” which involves the family, the school staff and the young person themselves.  The authority promotes mainstream education for all pupils.
11.
At the Nominated School, the school follows a policy of encouraging pupils to take ownership of their learning, to understand the learning intentions and to actively participate by questioning and understanding what their education is seeking to achieve. 
12.
Following the child’s diagnosis of Aspergers in August 2010, the Authority sought advice from medical professionals and colleagues in the Educational Psychology Department with a view to ensuring that the appropriate supports were available to the child and to those working with him.
Specified School
13.
The Specified School is a specialised school catering for children and young people up to the age of 19 who have visual impairment and may also have other conditions.  Pupils can attend on a residential and non-residential basis.  The only requisite for entrance to the school is to have a visual impairment.  There are 54 places at the Specified School and two campuses.  The school offers a 24 hour curriculum, with support staff there to assist the children with homework in the evenings, as well as independent living skills.  The school has an outdoor education specialist who organises extra curricular activities, such as horse riding, swimming, canoeing, sailing, power boating, judo, trips to the cinema, Guides and Brownies.  

14.
All teachers within the school either have or are en route to obtaining the Post Graduate Diploma, Visual Impairment and the Braille Competency Certificate (Grade 2).  They have knowledge and experience of using a wide range of resources specifically designed for blind users with additional disabilities.  Classroom Assistants are also working towards or have achieved their Braille Competency (Grade 2) qualifications and are given extensive training to ensure that their support to pupils is relevant and informed.  Mobility and Independence Specialists routinely assess all pupils and devise and implement specific independent programmes to encourage mobility and orientation skills.  All programmes are planned in collaboration with other school based Therapists to ensure coherence across disciplines.  Multi-disciplinary therapeutic input and ongoing assessment is provided by Physiotherapists, Speech and Language therapists and Occupational therapists.  Hydrotherapy, orthotic, chiropodist, dental and medical support are also available at the school.

15.
A multi-discipline baseline assessment is conducted over a period of six to eight weeks after a pupil takes up a place in the school.  This assessment, which is used to inform targets and priorities, would involve parents and the wider team of educators and therapists.

16.
The Specified School uses the full range of “blind methods” of teaching.  The pupils have access to JAWS and a Brailler and the internet in every classroom and in the library.

17.
The school presently has five boys in a class making up S1 and S2 within the school.  Of these five, two have no sight.  One of them is autistic and one suffers from Dyspraxia.  Four of the boys follow the mainstream curriculum and one boy partly follows the mainstream curriculum and partly has a specialised curriculum.  These would be the peer group for the child if he attended at the Specified School.

18.
Within the Specified School there are “trailing bars” to assist pupils with finding their way around between classes, and signifiers outside classrooms to identify the rooms.  Upon enrolling, a pupil has a mobility specialist allocated to assist in familiarising them with the school and its layout.  Once they have achieved this to a certain competency, they are provided with a pass which allows them to move around, unaided, within the school.  They are then encouraged to work towards passes to allow them to move around the grounds of the school, and then into the local area and to use public transport etc.  

19.
There is a bell system within the school.  It was described as being a “dull” bell and goes off at the beginning and end of the day and at interval and lunch time.  When the child visited the school, the bell did not appear to cause him any concern.

20.
 As far as possible, the Specified School encourage independence in mobility and life skills, such as dressing, washing, cooking etc.  There is a flat available where pupils could spend some time living as independently as possible, while having minimal support from staff as required.  The Specified School has previously had pupils who have gone on to Further and Higher Education.

Transition Planning

21.
The authority began planning the child’s transition to the Nominated School in 2007, two years before the transition was due to take place.  The steps taken by the authority included:-

· Investigate replacing the bell system within the school (not actioned).

· Investigate Braille signage within the school to help with wayfinding (not actioned).

· Braille training for two teachers and two auxiliaries from MA.

· Staff awareness sessions and training with the Vision Support Service.

· Training provided by the Visual Impairment Team to auxiliaries in the Nominated School supporting the child.

· Training provided to the child’s subject teachers specific to the child’s additional support needs.

· Teachers from the Nominated School carried out visits to the Primary School to meet the child and to see the support that he got in class and the work involved in the preparation of materials.

· A DVD had been made looking at aspects of the child’s daily life and used in training sessions with auxiliaries and other staff.

· All P7 pupils who would be attending at the Nominated School received awareness training from the Vision Support Team, repeated in the child’s PSE class once he had settled in the Nominated School.

· A room was renovated and designated as a Braille room.  It was allocated for the sole use of the Vision Support Team in the Nominated School and to accommodate the Communicator, three Vision Support teachers as well as the child when he required individualised sessions.  The room is also resourced with all the hardware and software required to produce Braille and audio materials.

· The provision of hardware and software for the child’s use, such as a Braille Note, laptop with JAWS, DAISY books and audio material.

· The provision of two Bambach chairs.

· Mobility training for the child, including long cane skills, to take place on a weekly basis.

· Support in classes, especially during the first term, by one of the Vision Support Teachers.

· Support in classes by an Auxiliary.

Cost of the Nominated School
22.
The cost incurred by the authority to date amounts to £47,634.  This is broken down as follows:

Training for staff in Braille (and staff cover), JAWS and Braille Note Training - £8535

Purchase of Laptop, Braille Note, Visual Display for Braille Note, Brailler x 2, - £5690

Purchase of Software for Braille Note and JAWS - £915

Purchase of Bambach chairs and adjustable table - £1594

Communicator (preparation of written materials) - £13,000

Auxiliary hours - £12,000

Mobility - £1500

Taxi & Escort - £4400

23.
These costs are considered to be “one-off” costs to the authority, although updates to the software may be required from time to time.  The authority provides a taxi and auxiliary (because of medical needs) to the child to travel to and from school.  At present, this taxi service is used by the child and the other blind child attending at the specified school.  The authority advised that, if the child wished to stay at school to attend at after school activities, the taxi and auxiliary would still be available to him at negligible extra cost.  Resources such as the Communicator and auxiliaries etc are also used by the other blind child in the school.

24.
Prior to attending at the Nominated School the child had been greatly concerned about the school bell, as the noise caused him great anxiety.  Initially the authority had considered replacing the bell within the nominated school at a quoted cost of £114,000, but, after a successful trial of a “no bell” system, this is no longer being actioned.

Cost of the Specified School

25.
The cost for the child to attend at the specified school would amount to £53,034 per annum.  This cost represent fees of £40,562.34 for residential attendance, Monday to Friday during school term times, and the additional cost of transporting the child to and from the school each weekend and at the end of terms.  
26.
If the authority were satisfied that there was a significant advantage in the provisions for the child at the Specified School, they would be willing to support a placement for him there, irrespective of cost.  The Authority have placed another child at the Specified School, but no evidence was led as to where this child resided, his particular needs or his transport arrangement to the Specified School.

27.
There is a significant difference in the additional cost provision of the specified school, as opposed to the nominated school.
 History of School Placement

28.
The appellant first considered the Specified School for the child when he was in Primary School.   She had been encouraged by the Vision Support team to consider and visit the Specified School.  She visited the school on 3 or 4 occasions.  At that time she felt that the child was too young to attend a residential school.  The appellant raised concerns with the authority that the Nominated School was much bigger than the Primary School.  However, she was assured that appropriate adaptations could be made for the child and that it would be better for him to attend at a local school than to live away from his family.  

29.
Initially the child and his parents were positive about the transition to the Nominated School. When the child was in primary 7 he indicated to the respondent that he now felt ready to attend at a residential school as he had experienced a trip away from home, accompanied by his father and coped well.  He also was aware of opportunities that the Specified School could offer him, such as out of school activities.  In or about February 2010 the appellant indicated to the authority that they now had a preference for the Specified School.  By this time the authority had incurred expenditure as part of the transition plan previously agreed between the parties.

30.
The authority refused the Placing Request on 17th June 2010.  At that time the authority had not visited the Specified School. However, when making their decision, they did take into account information from a variety of sources, including reports from the Senior Educational Psychologist, Mobility Officer with the Social Work Team, Visual Impairment Team (Social Work), Depute Head Teacher from the Nominated School and Acting Sensory Support Manager of the authority’s Sensory Support Team, along with information that the authority had gathered about the Specified School previously obtained in connection with a previous placing request for another pupil earlier in 2010.

31.
The Acting Sensory Support Manager also advised that they had regular contact with the Specified School, amongst others, to keep up to date with teaching methods for children with visual impairment and were aware of the facilities that the school had to offer.  Subsequently a visit was made by the Depute Head Teacher and Acting Sensory Support Manager to the Specified School on 21st September 2010.  They were shown around the school and introduced to a number of pupils, but did not meet any pupils or observe classes of those who would be the child’s peers.  This visit did not alter the authority’s view on the refusal of the Placing Request.

Mainstream Curriculum 

32.
At the Nominated School the child follows the mainstream curriculum.  However, during certain classes, such as technical, RMPS and certain art and ICT classes he leaves his class to attend at the Braille room.  He has at least four periods a week in the Braille room.  One of these periods is for mobility training with the mobility specialist, one for specific maths tuition and the other two periods are to catch up with homework and to print off work completed during the day.  It is at times when his class are taking part in activities such as art and technical studies and graphic communications, where the child cannot take part due to its visual nature.   In music, part of the course involved the use of software teaching pupils aspects of music, such as “layering” sound.  Pupils worked in pairs or small groups for this part of the course.  While the child remained with the class, he described that he felt that he was left out when it came to this part of the course.

33.
In his second year, the child will not be able to take Geography due to the amount of map work involved. At the Specified School the child will follow the full mainstream curriculum without being excluded from any subjects.

34.
At the Nominated School the child is in classes of about 20 pupils.  Pupils often work in smaller groups or in partnerships.  At the Specified School the child would be in a class of 6 pupils, making up S1 and S2.

35.
At the Nominated School the child leaves class five minutes before the rest of the class to allow him extra time to get to his next class.

24 Hour Curriculum

36.
At Primary School there was a good level of communication between the Appellant and the Vision Support staff and the school teachers regarding the child’s progress.  At the Nominated School, the child has an increased number of teachers and staff dealing directly with him.  His present Guidance Teacher is only in the post temporarily.  Accordingly, the Appellant finds it more difficult to know who to speak to regarding her son.  At the Specified School, due to its residential nature, the support staff who work with the children in the evenings are familiar with the teaching methods of the teachers and are able to carry this through when assisting with homework. Each pupil has both a Pupil Care and Support Plan (PCSP) and an Individualised Education Plan (IEP), developed in partnership with the young person, parents/carers, school staff and other colleagues.  Through collaborative practice, the Specified School provide a 24 hour curriculum by working in association with education, care, health and other relevant colleagues to provide coordination and consistency across the plans. All pupils are helped to develop skills for independent living and to broaden the learning which takes place within the classroom, teachers also run a variety of educational enterprise activities and utilise the wide range of opportunities in the local community to enhance the pupils’ learning experiences.

37.
At the Specified School there is an “open door” policy whereby the parents of pupils are able to attend at any time to visit their children, even on an unannounced basis.  The children are also able to telephone home regularly and there is no limit on the frequency of calls.  The Specified School have a good system of communication with parents and are also happy for parents to contact them at any time with questions or concerns.
Physiotherapy and exercise at the Nominated School and the Specified School
38.
The child had recently been assessed by a physiotherapist for the Authority and this report was received into the Bundle during the course of the Hearing.  The Appellant advised that she had also instructed an assessment from an independent physiotherapist, but that the report from this assessment was not yet available.  The conclusion within the report lodged stated that the child requires regular supervised use of the multi gym at school and cross trainer at home (provided by his parents) to maintain his muscle straight and posture.  He may benefit from swimming or activities in water to encourage a more extended trunk posture.

39.
The child has the use of a multi-gym at the Nominated School and follows an exercise programme set by the physiotherapist.  He had previously used this gym while he was still at Primary School.  He is supervised by his Vision Support worker.  He is restricted to using it once a week for half an hour at a time.  Often he does not have time to use all of the machines.  He is not able to access the multigym at lunchtimes due to a lack of staff availability.  There are no changing facilities at the Nominated School for the child when using the multigym.  He requires to change in the gym with a teacher standing at the door. 

40.
The child sometimes returns home complaining of a sore back after using the multigym.  The Appellant is concerned that, as he is not being supervised by a physiotherapist, the child may be using the equipment incorrectly.  The child has hyperextension of the joints.  Incorrect use of the gym may be of more harm than good to him.  When he was recently assessed by the physiotherapist, it was noted that the tilt to his posture has increased.

41.
The child takes part in P.E lessons, including swimming.  He has his own changing area and receives support in changing and dressing and undressing.

42.
At the the Specified School the child would have the opportunity to use the multi-gym and the swimming pool on a daily basis.  He would also receive regular physiotherapy assessment.  In addition, the school provides many outdoor activities as previously described.

43.
At the Nominated School there are 2 Bambach chairs for the child’s use.  These are used in most classes, excluding science, where he sits on a stool.  The chairs are moved from class to class.  The chairs are of a “saddle” design.  If the chairs are not at the correct height for the desk or work surface, they can encourage rather than discourage poor posture.  It is necessary to keep correcting the child’s posture, both at home and at school, as he can often adopt a “comfortable pose” and does not appreciate that he is slouching.  When recently examined by a physiotherapist, it was noted that, certainly within his home, his sitting position in his home using the Bambach is not beneficial as he tends to place his feet on the legs of the stool.

Mobility Training at the Nominated School and the Specified School
44.
At the Nominated School the child receives mobility training once a week.  However, there can be occasions when this is interrupted, such as when he has a medical appointment.  The appellant advised that the child has, for various reasons, not had his mobility training for the 4 weeks immediately prior to this Hearing.  The training includes familiarising the child with routes within the school and the school grounds, getting from class to class.  For the most part, the child is accompanied when moving between classes, particularly on routes that he is still to become familiar with.

45.
At the Specified School the child would receive mobility training on a daily basis.  This would involve becoming familiar with the layout of the school and the classrooms, which have symbols outside the class to identify them.  In addition, the child would receive training in moving around the grounds of the school, then outside the school and using public transport within town.  Eventually, he would graduate to travelling outside town, using public transport, unsupervised.

Support Base, Braille Room and Reading Comprehension

46.
There is no Support Base within the Nominated School, although there are a number of schools within the authority’s area with enhanced provision for pupils with additional support needs which do have Support Bases. There is provision for pupils to use a registration class to meet up.  The child has used this room only on one occasion.
47.
At the Nominated School a Braille room has been installed for the use of the Vision Support Team and the child and the other blind child attending at the school.  The child receives one to one tuition in maths in this room and has sessions timetabled when he can go there to catch up on school work or to print out work done during the day.   He leaves his mainstream class to go to the Braille Room.

48.
The child is reported to be progressing well academically to date.  His reading of Braille is slow but the school report that his comprehension is good.   When tested using the Neale Analysis Reading Test, his comprehension scored well. Although he struggles with reading Braille in French, his oral skills in French are good.

49.
The school are investigating the possibility that the child may suffer from Dyslexia.  There may also be a link between his Aspergers and difficulties with reading.
Ability to Make Friends

50.
At primary there was another child who is also blind, who is of the same age as the child.  He and the child had been friendly and had occasionally visited each other’s houses.  However, although they were friendly, they were not described as being friends.  The appellant advised that, having Aspergers Syndrome, the child found it difficult to form friendships.  He would focus exclusively on one topic and other children would become disinterested in speaking with him.  Being blind meant that he did not pick up on visual cues that the other children were becoming bored.
51.
In Primary School there was a buddy system for the child.  However, the child did not wish this to be continued into secondary school.  The child did not want buddies to be chosen for him.  The buddy would sometimes leave the child and go off and do his own thing. 
52.
Pupils who were friendly to the child in Primary School during school hours would walk past him without acknowledging him outside of school.  The child did not have friends who called round for him.  This is mainly true also at the Nominated School.  The pupils there are supportive and friendly to him in class and do look for ways to include him in the lessons, for example, handing him a model of a wind turbine during one class.  They also are sensitive to his needs, for example, warning him in technical when they were about to use a noisy tool.  The child mentioned that there is one boy who he is becoming friendly with in particular.  However, the situation outwith school remains the same.

53.
The child is receiving support in social skills to assist him in the art of making friends.  This includes teaching him “opening lines” that he can use to start conversations.  He does make an attempt to engage other pupils in conversation.  However, he can find that these prepared opening lines can lead to problems in that it does not flow like natural conversation.  Additionally, if he does not receive the anticipated response from the other person, it can leave him at a loss as to what to say next.

54.
During his visit to the Specified School the child was able to meet some of the other pupils and to speak with them.  During lunchtime he approached some older pupils and engaged them in conversation.  The child himself is of the opinion that it would be easier for him to make friends with other children who are also blind and to speak to them about their experiences of being blind.

55.
The Senior Educational Psychologist shadowed the child for a day and gave his opinion that the child was able to cope with being in a large class of pupils and does not appear to be distracted by conversation going on in the background.  
56.
In the draft CSP, the child’s hypersensitive hearing is identified and it is noted that, as a result of being aware of background noise and the conversations of others, The child sometimes finds it difficult to focus on oral directions or tasks that require concentration.

57.
The Appellant confirmed that the child finds it difficult being in big groups of people.  The appellant advised that the child can appear to struggle to cope within the family home if both sets of grandparents are visiting and his siblings are playing.  At school, if others in his class are talking, for example, about the programme, The X Factor, the child will take this in as well as what the teacher is talking about, and so struggles to concentrate.  

58.
The Authority led evidence regarding the child’s mannerisms of finger flicking and rocking.  The Educational Psychologist had observed the child in a number of his classes and stated that these mannerisms appeared during times when the child was not actively employed, such as when changing from one task to another or when, in a group situation, he was not actively carrying out the task. The teacher would quietly bring the mannerism to the child’s attention and he would stop doing it.  The Educational Psychologist was of the view that these mannerisms were a way to relax and not of any great concern.

59.
The Appellant and the child both gave evidence to the effect that these mannerisms were likely to occur both when the child was not actively engaged, and when he was feeling upset, frustrated or angry.  The child was able to appreciate that he should not carry out this behaviour at school, but once at home, he would relax his restraint.  The child described that he would feel like hitting himself.  There was a clear difference in the level of behaviour when he was frustrated as opposed to when he was relaxing.  This behaviour may not be so obvious to those who do not know him well, or when the child is in “school mode”.  

60.
The child will do what is asked of him, but he can get frustrated.  His teachers do not realise when things are getting on top of him.  The child had an apparent lack of knowledge of who he could confide in regarding his feelings of anger and frustration.

Extra Curricular Activities

61.
The appellant has considered taking the child to activities run by the Forum for the Blind.  The activities are held mainly on a Monday evening between 6pm and 8pm.  This is traditionally the evening when the child’s 6 year old sibling has swimming lessons. However, the child is resistant to change of routine, even the routine of his family.  Accordingly, the child does not attend at these activities.

62.
The child goes swimming once a week at the weekend with a Special Needs instructor, arranged by his parents.  The instructor works on correcting the the child’s alignment.  The child also has keyboard lessons each weekend, arranged by his parents.  At Primary School, the child raised money for Guide Dogs for the Blind by doing a sponsored walk, which he organised himself.  He also took full part in outdoor activities during a residential trip in P7 and played a leading role in the P7 show.  He enjoys the challenge of new things and giving things a go.

63.
The Nominated School offers some extra curricula activities which the child takes advantage of, namely, the chess club and the computer club, which are run at lunchtimes.  The child advised that he only occasionally interacts with other children when he attends at these activities.

64.
The Specified School offers a wide range of extra curricula activities, including horse riding, swimming, canoeing, sailing, power boating, judo, trips to the cinema, football, bowls, swim teams and once a year the pupils take part in Disability Scotland sports event.  Rather than the child being the only one in a team with a helper, the child would be in a team where all the children have a disability and require helpers and so would not be singled out.  In addition to a hydrotherapy pool, the Specified School also has a swimming pool that the pupils have access to after school, on a daily basis if they so choose.
Independent Life Skills
65.
The child has consistently shown a strong desire for independence.  At home he has gradually become more independent, showering and dressing himself, although the appellant picks out his clothes for him and occasionally has to advise him if he has put a top on back to front or inside out.  The Appellant admitted that she probably does too much for her son at home.  During the week, having other children as well as the child, means that she does not have the time to allow him to do things for himself.  She does try to allow him more time to attempt things for himself at the weekends. 
66.
The child struggles with tasks such as cutting up his food. When eating, he can sometimes end up dropping food on himself without realising it.   The child can become frustrated if the Appellant tries to teach him activities at home such as making toast

67.
There are no facilities to provide independent living skills at the Nominated School.  They have made adjustments such as providing a bench for his use when having P.E (only recently installed, rather than at the start of the school year) and a separate changing area when swimming.  However, he is supported by his Vision Support worker when changing which results in this (female) worker sorting his clothes for him.  

68.
In the draft CSP the authority have identified a need for an Occupational Therapist to identify the child’s support requirements and a rehabilitation worker to support him in his development of further awareness of hand positioning and applying power through utensils while eating and his development of motor awareness.   However, the Rehabilitation worker is also tasked with working with the child on routes within the school, and has only been allocated a single period once a week within which to carry out these activities.

69.
At the Specified School, due to the residential nature of the school, there are many opportunities for the children to acquire living skills.  There are trained staff on hand at all hours, although they are trained to only step in to help when required, and to adopt a “back off” policy as much as possible.  The skills that would be taught to the child would include cooking etc.  As he became more proficient, there would be the opportunity to live within a flat within the school for a week on an almost autonomous basis, carrying out activities such as cooking and shopping for food.  The living accommodation within the Specified School is set out specifically for pupils with visual impairment.  One of these adaptations includes a walk in shower.
Medical Needs and Trained Staff

70.
As a further result of the child’s condition, he requires adrenaline if he gets injured or has a shock.  He requires to carry emergency medication with him at all times.  This has hindered his ability to join certain clubs, such as Scouts, where they only had a First Aider who was not qualified to administer his injections.  The child also has a reduced ability to feel pain and may not be able to appreciate the seriousness of any injury.  

71.
At the Nominated School the staff who interact with the child have been trained in giving such injections and would be able to deal with any such situations.  To date the child has not required to have an emergency injection.

72.
At the Specified School three staff have been trained to deal with a number of different medical emergencies, due to having pupils with a range of medical needs.  This includes the staff who organise extra curricular activities.  In addition, each evening a nurse goes into the residential campuses to check on each child.

Draft CSP

73.
The Respondents have prepared and lodged a draft CSP.  The CSP was not considered in any great detail as it is still in draft form.  Additionally, the Appellant disagrees with some of the contents. However, it does identify that additional support will be required in areas not presently addressed.  Social Work are identified to provide support with accessing activities outwith school.  An assessment from an Occupational Therapy is required to determine the child’s support requirements to develop his independent coping skills.
Views of the Parents for Now and Future.

74.
The appellant advised that, although she would find it difficult with the child living away from home during the week, it was the child’s own strong views that had helped her and her husband to come to the decision that this would be best for him.

75.
While there would be a large amount of travelling involved from the child’s home to the Specified School, he would see this as an adventure and a new challenge to be completed, rather than a tiring journey.  The routine of travelling every weekend would not be a problem as he enjoys routines.  The act of leaving home to travel on the train would help to increase the the child’s growing sense of independence.

76.
The child does not make friends easily, due to the combination of his blindness and his Aspergers Syndrome.  He did not make any real friends throughout his time at Primary School.  It was usually younger children, especially girls, who would talk to him and “look after” him.  He does not have any friends outside of school.  In the local area, classmates can walk past him without speaking to him.  Teaching him “opening lines for conversation” is not the solution as it does not let him start conversations naturally.  

77.
Being in a larger class would not necessarily be of benefit to the child.  Although in theory he would have a larger pool of children to choose friends from, because of his blindness, he would still have to either speak to those who were physically next to him, or who approached him.  He would not, for example, be able to look across the room and make eye contact with someone sitting at the other side of the room.  His classes often sit the children in small groups to work together anyway.

78.
In the Specified School, the child would be in a very small group of 6 children.  The classes would be structured to have the class working together, while still meeting their individual needs.  This would enable the child to get to know the other pupils well.  Following their visit to the Specified School, the Appellant also noted that the child would have the opportunity to regularly interact with older children as well as those in his class.  The experience of interacting with the other pupils in this way would be of greater benefit in teaching the child how to speak more naturally with others than teaching him “opening lines” that sound robotic.

79.
The appellant does not think that sending the child to the Specified School will somehow result in him making friends where he did not at the Nominated School.  Rather, it is her view that the lack of friends means that it is more important than ever that he experience as wide a range of activities instead.  The child is keen to learn and would greatly benefit from having these opportunities available to him.

80.
At the Nominated School they are seeking to follow a policy of inclusion but already the child is being excluded from parts of certain classes, namely art, technical and  religious studies and, in his second year, Geography.  Also, the Appellant is concerned that as the workload increases, the child will struggle to keep up. 

81.
At the Specified School the child would be seen as an individual, not as a pupil with a disability. 

82.
Due to his physical condition, the child requires regular, appropriately supervised use of a multi-gym preferably on a daily basis.  He does not get this from the Nominated School.  The Appellant also advised that the physiotherapist at the Nominated School has recently left and the school Appellant understands that the physiotherapist will not be replaced.  Inappropriate posture when using the multi-gym could exacerbate the child’s back problems.  He would be able to use the multi-gym within the Specified School on a daily basis and would be regularly supervised and assessed.

83.
When the appellant was speaking with the physiotherapist at the recent assessment, the physiotherapist was surprised to learn that there was no input from occupational therapy as she had been led to believe that this was in place.

84.
The Authority have prepared a draft CSP which makes reference to Physiotherapy and Occupational Therapy but there is no indication as to if and when these services will commence.  The physiotherapist who has left is not currently being replaced.  The Appellant is concerned that, with the current economic climate, the school may struggle to keep up the current level of support for the child, let alone provide the additional support necessary.  The Specified School have all of these supports in-house.

85.
The Appellant has been requesting input from an Occupational Therapist for some time.  This would help to address the child’s problems with low muscle tone and poor motor skills.  These, combined with his blindness, affect his ability to carry out tasks such as cutting up his food, eating without spilling food on himself and drinking out of a cup.

86.
At the Nominated School the child always has packed lunches which he eats within the dining area. He usually eats alone. The Appellant advised that it would be good if he could occasionally have a hot meal instead. This would require support in, for example, cutting up his food.  At the Nominated School, the support would mark him out as being different from other children whereas at the Specified School many children might have this kind of support.  

87.
The Appellant has concerns regarding the child’s mental health and is concerned that he is showing some signs of depression.  He comes home from school and describes that he sits in some of his classes such as music and during classes using PowerPoint, and feels excluded.  He recently advised her that he was aware that he was standing rocking back and forth in one of his classes.  He often lies on his bed at home and does nothing.  He has to be encouraged to join in with the family.  The child advises his parents that he struggles with reading, that it exhausts him to read a page, and he can’t understand why the school described his comprehension of reading as good.  At the Specified School they have experience of pupils having difficulty with Braille and would be able to explore different ways of approaching Braille to see if these made reading any easier for him.

88.
The child had always shown mannerisms such as flicking and flapping his hands.  He can hit his face until he leaves a red mark.  At school he is told to stop.  He accordingly holds back at school but when at home he releases his restraint.  This behaviour is becoming noticeably worse and it is getting to the point that the child is hurting himself.

89.
A sense of independence is extremely important to the child.  He is keen to learn to do things for himself.  When visiting the Specified School they were shown around the residential campus and a bedroom there.  They were most interested in the layout that was supportive to blind people and found it educational, noting things that other blind people found helpful that they, the Appellant and the child, had not thought of.

90.
His parents do not believe that it is appropriate that the the child’s future should be restricted to his home town when it comes to further education or living arrangements.  At the Nominated School the child learns routes between classes and round the school building.  During the summer holidays he would receive mobility training round his home town.  The mobility training at the Specified School would enable the child to be confident in exploring his environment. As he improved his cane skills, exploring both the school and the surrounding city, these would allow him to be able to navigate any place, rather than simply learning routes in his home town.

Availability of Place at the Specified School
91.
If the placing request is granted, the specified school would be able to place the child in the school with immediate effect, on a full time basis from the start, or on a phased basis, whichever was deemed to be most suitable.

6. Submissions from the Parties:
(A)
Respondents:
1.
Section 28 of the Education (Scotland) Act 1980 provides that Education Authorities shall have regard to the general principle that, in so far as is compatible for the provision of suitable instruction and training and the avoidance of unreasonable public expenditure, pupils are to be educated in accordance with the wishes of their parents.

2.
Paragraph 2(2) of the Education (Additional Support for Learning (Scotland) Act 2004 provides that where the parent of a child having additional support needs makes a request to the Education Authority for the area to which the child belongs to place the child in the school specified in the request not being a public school but being (a) a special school the managers of which are willing to admit the child…it is the duty of the Authority, subject to paragraph 3, to meet the fees and other necessary costs of the child’s attendance at the specified school.

3.
For the avoidance of doubt it is accepted that the specified school in Edinburgh is a special school and it is accepted that the managers of the special school are willing to admit the child.

4.
The duty imposed by paragraph 2(2) does not apply in a number of circumstances.  One of these sets of circumstances is contained in paragraph 3(1) (f) which requires all of the following conditions to apply, namely:-

(i)
the specified school is not a public school,

(ii)
the Authority are able to make provision for the additional support needs of the child in a school (whether or not a school under their management) other than the specified school,
(iii)
it is not reasonable having regard to both the respective suitability and the respective cost (including necessary incidental expenses) of the provision of the additional support needs of the child in the specified school and in the school referred to in paragraph (ii) to place the child in the specified school, and
(iv) 
the Authority have offered to place the child in the school referred to in paragraph (ii).
5.
It is understood not to be in dispute that the specified school , (the requested school specified in the placing request) is not a public school so paragraph 3(1)(f)(i) is fulfilled.  The authority consider that the child’s additional support needs can be met in the Nominated School which is a school within their management and I understand that it is accepted that the Authority have offered to place the child at the school referred to in paragraph 3(1) (f) (iv).  The areas of dispute therefore are contained in paragraph 3(1) (f) (ii) and (iii).

6.
The basis for the child’s additional support needs is that he is blind and has recently been diagnosed with Aspergers Syndrome.  There has also recently been a suggestion that he may be dyslexic.

7.
Evidence was led from four witnesses for the Authority regarding the steps the Authority had taken to meet the child’s additional support needs and the steps that the Nominated School has taken to meet his additional support needs. Evidence was given with regard the need for an extensive transition period to address all aspects of the child’s move to the Nominated School.  Evidence was led about the educational provision that would be available at the Nominated School including the assistance from the Vision Support Team.  Documents were lodged confirming the support available for the child in relation to his visual impairment.  The witnesses for the Authority also confirmed that the continuity of the service was the important factor, rather than the individuals providing it.  There has been no real dispute regarding the quality of the education provided for the child at the Nominated School.  He enjoys some subjects more than others and is supported by Vision Support staff or auxiliaries where appropriate.  Following diagnosis of Aspergers in August 2010, the Authority sought advice from medial professionals and colleagues in the Educational Psychology Department.  Strategies have been put in place to assist him.  A co-ordinated support plan and individualised educational programme have both been drafted and while these remain to be finalised, they demonstrate the extent of the commitment of the school and the Authority towards the child.  The Nominated School has provided opportunities for the child to engage in a number or extra-curricular activities such as chess club and computer club and witnesses spoke to his attendance at those.

8.
No issues were raised regarding credibility or reliability of any of the witnesses and in fact, there is agreement on an awful lot of what is before the Tribunal.   The evidence of the witnesses demonstrates that the Authority has identified the the child’s additional support needs and that the Authority are able to make provision for the additional support needs in a school other than the Specified School.  The requirements of paragraph 3(1) (f) (ii) have been met. 

9.
Evidence was given as to the costs involved in the child attending the Nominated School.  A schedule was prepared at the time of making the decision and there was evidence that, with the exception of the expenditure on the school bell, these had largely all been incurred.  It was confirmed that these were unlikely to be repeated expenses apart from the upgrades in software.  With regard to staffing costs, the taxi and escort are shared with another pupil.  The cost of the communicator is shared with another blind pupil at the Nominated School who is also in S1, as are the auxiliary hours.

10.
The costs of attending the Specified School are stated in the Authority’s statement of case as £53,034.  It was confirmed that the fees for attending the school on a residential basis were £40,562.34 with the balance being accounted for in transport costs.  These figures have not been challenged.  It can be seen, therefore, that there is significant additional cost to the Authority in the child attending the Specified School in comparison to his attending the Nominated School. It is accepted that the disparity in costs is significantly greater than previously envisaged.  The success of the school’s “no bell” policy, spoken to by witnesses, has significantly lowered the Authority’s costs in making provision for the the child at the Nominated School.

11.
Witnesses gave evidence on behalf of the Authority regarding their visit to the Specified School.  The educational provision at both schools is not markedly different, apart from class sizes.  At the Specified School the class sizes are likely to be 4 or 5, whereas at the Nominated School, the majority of the child’s teaching will be in a mainstream class of 20 pupils.  The Depute Head Teacher at the Specified School supported the smaller class sizes.  Of the other members of the the child’s class at the Specified School, two do not have additional needs other than their lack of sight and would be in the mainstream class.  One of the other boys would not be in a mainstream class.  The other class member is autistic.

12.
Witnesses on behalf of the Education Authority considered that the child would benefit from increased socialisation at the Nominated School compared to the Specified School. They felt that the larger class sizes would benefit him through increasing interaction with his peers.  It was considered this would be a better experience for the child, both educationally and socially.  The Depute Head Teacher of the Nominated School confirmed that the situation with all pupils was always changing and that the school could not be static but always try to adapt and improve things for the benefit of the pupils.  The Nominated School has done and is continuing to do this with the child.  The Nominated School is a very good school.  It is able to meet the child’s additional support needs.  The child’s parents recognise that the Nominated School is doing the best it can to meet his needs.  The extra curricular activities that the Specified School provide wouldn’t be provided by the Nominated School anyway.

13.
In all the circumstances and taking everything into account, the Authority invites the Tribunal to find that each of the four criteria in paragraph 3(1) (f) are made out and accordingly that the duty to comply with a placing request does not apply in this case.   The Authority fully considered the circumstances prior to making a decision on the placing request and refused the placing request for the child to attend the Specified School.  The evidence before the Tribunal demonstrates that this approach was justified and was the correct approach and therefore invites the Tribunal to dismiss the reference and confirm the Authority’s decision on the placing request.

(B)
Appellant:
1.
The Appellant referred the Tribunal in the first instance to the case statement which clearly confirms the Appellant and her husband’s position regarding the placing request.    After listening to all the evidence, they are more convinced than ever that their preferred choice of school for their child is, without question, the Specified School. 
2.
They accept that the Nominated School is an excellent school (it is likely that their other children will attend when the time comes), and do not deny that there is a genuine willingness of the Nominated School staff to do their best for the child.  However, with the best will in the world, they are not able to create an environment which is conducive to all of the child’s needs.  His primary difficulty is blindness and this colours every aspect of his life including his style of learning. It seems to the appellant that the child is expected to “fit in” rather than have an education in an environment which is tailored to meet his needs specifically. This will not be the case at the Specified School.
3.
The Appellant and her husband fully acknowledge the efforts that have been made by the school and the authority both prior to and during the child’s transition to secondary education.  However, their experience of how they have consistently been mislead by promises and commitments given by the Authority which have never materialized does not inspire any confidence in their ability to provide an adequate and efficient education  for the child. They understand the authority’s position regarding inclusive education as the first priority. However, parent’s right of choice cannot be denied and they cannot dismiss the fact that schools such as the Specified School are essential in meeting the needs of children like the child who are so severely affected by their disability that they need this Specialist facility in order to fulfil their potential.
4.
The Appellant and the child himself, realise that the Specified School – a well recognised Centre of Excellence- is better suited to give the child better opportunities to address the many issues created by, primarily, his blindness, than the Nominated School.
5.
This child accepts he is blind- he has never been anything else – but acceptance does not mean an end to hope, ambition and aspirations for a future as a well adjusted, confident, well equipped adult with the same opportunities as anyone else, despite his blindness.
6.
His parents realise he will not always be a child. They cannot, even though it is instinctive, allow his life to be ruled by his blindness. As you have seen, he is bright, inquisitive, adventurous and talented and has great potential, however he needs to become and remain an active, participating member of his community at school, home and beyond.  He must be given the best opportunities to fulfil that potential –it is his right and is enshrined in the ASL legislation.
7.
Addressing the reasons in law for refusing the placing request - the authority have stated they are able to make provision for the child’s needs at the Nominated School.  However, the Nominated School’s response to meeting all of the child’s complex needs are “there are pockets of people to access help from” and again “we accommodate his blindness”. This does not fully meet the child’s additional support needs in that he does not have a friendship group in school and there are no opportunities for after school activities- once more putting him at a great disadvantage. Adaptations that have been promised have never materialized such as signage. The ‘no bell’ system is still on trial, limited mobility training. Therefore we contend that 3 (1) (f) (ii) is not established.
8.
Turning to 3 (1) (f) (iii)- Respective suitability and respective cost. -the Authority have already stated that the Authority does not dispute that the Specified School would be able to meet the child’s additional support needs. We have agreement from witnesses for the Authority that this would indeed be the case. The Specified School offers a holistic approach to addressing the child’s needs by ensuring that goals, whether educational or personal, are targeted appropriately and that aims are realistic, relevant and achievable. The Specified School has specialist qualified staff, fully experienced in teaching children with the the child’s complex needs which include blindness and Aspergers. They have a proven track record, over many years, of enabling the children and young people to gain the education and life skills that are transferable into everyday situations not just in school but into the wider community that these children come from or may go to.
9.
The child would also be enabled and supported to make and maintain friendships both in school and after school. This in turn would give him the confidence to apply these skills back in his own community at home.
10.
In relation to the Nominated School provision, it contains elements of trial and error as can be seen from the productions. The Authority recommended “Future meetings to explore how partners can work together to provide a similar model to the Specified School 24 hour curriculum” within the draft CSP. Therefore, the authority believes that the child requires a 24 hour curriculum which they do not currently provide.
11.
Therefore, we would say that respective suitability is not established and that the Specified School is very much more suitable in meeting the child’s Additional Support Needs.
12.
In relation to respective costs - we believe this argument has not been established. The Authority has placed before the Tribunal figures which are inconsistent and, we believe, inaccurate, for members to make a judgment.  The Authority state that the Specified School Placement would be £53,034- including travel. However, it has been established that the authority already place a child at the Specified School, so this should at least half the Transport costs. They also state that, to date, they have spent £75,000.  Therefore, we feel that the true costs of the Nominated School and the Specified School has not been established. Furthermore, the no bell is still on a trial period and feedback has not yet been evaluated. Therefore, it is highly possible that an extra cost of £114,000 could be attributed to the child’s placement at the Nominated School.  The Authority believes, as previously stated above, that the child requires a 24 hour curriculum. To date, they have provided no costs whatsoever to the Tribunal.

13.
If it were to be established, which it has not been, that the Specified School was more expensive, this expense is justified in meeting the child’s additional support needs. 
14.
If the Tribunal is not convinced in relation to the above explanations of why the authority has not established their reason in law, it is necssary to consider  the ‘in all other circumstances’ rule to grant the placing request for the following reasons:-
The child, himself, wishes to attend the Specified School. He, himself, has explained both verbally and in writing, why he wishes to attend the Specified School.  He has the ability to make an informed decision. It is his future that we are here today to decide. In his own words “I think the specified school would be best for someone who is blind”.
15.
The Appellant has used her right under the ASL Act to make the placing request. This has not come easily to her and her husband to make an application to send their child away to school but they are looking to and planning for his future. He may be residing away from home but this is a very necessary step. If he does not go now, then he will always be known as the blind student and is destined to be isolated, lacking in confidence, have little independence out with his family, thus leading to quite a narrow existence and with no real possibility of reaching his full potential which could be endless if given the right educational and social setting.
16.
Finally, there are many different factors giving rise to the child’s additional support needs. All of these factors have to be addressed effectively. Therefore, the appellant believes that his continued attendance at the Nominated School would be detrimental to his education and to his social, emotional and personal development.

6. Views of the Child
1.
The child had written a letter to the Tribunal and also spoke directly with the Tribunal members, outwith the presence of his parents and the parties’ representatives.  The Tribunal found that the child was articulate and thoughtful in his responses and was able to put forward his views.

2.
The child advised that he had a number of criticisms about the nominated school. Included in these were:-

a.
He had been concerned, before moving up to the nominated school that the school bell was very loud and would cause him a problem.  The nominated school now has no bell and the teacher tells the class when the end of the class is.  He preferred the school having no bell.

-In evidence the Tribunal was advised that the school had gone to a “no bell” system and that, following the success of this trial, the “no bell” system would be kept in place.

 b.
He was unhappy about being provided with a “buddy” to help him at lunch and break.  He advised that they often leave him and go off to do their own thing and leave him alone.

-In evidence the Tribunal was advised that the buddy system had been used at the child’s Primary School but had not been instituted at the nominated school, following the child’s stated wishes.

c.
In music lessons they had only let him try playing a woodwind instrument once, then said he should stick with the piano.  He felt that, if allowed longer to practice, he would have got better at it.

-In evidence the Tribunal were advised that the music teacher had identified that the child physically was not able to effect a seal with his mouth which would allow him to play the wind instrument and so further opportunities to practice would not have achieved a better result.

d.
In certain subjects, such as music, computers or Rich Task, the child stated that he felt left out, on occasions, when the work included visual elements.

-In evidence the Tribunal were advised that, in the classes stated by the child, the children worked in groups and had to take turns in using the computer etc, and so each child would have some time when they were not physically engaged in the task.  They were also advised that the child had auxiliaries in certain classes who worked one on one to support him in physical tasks such as making bird boxes etc.

e.
The child advised that he liked to go to the library at lunch time and listen to tapes or have people read books to him. He has been told by his teachers that he cannot do this. He finds reading in Braille frustrating as it takes him a long time and the school do not have the book that he is currently reading in audio format.

-In evidence the Tribunal were advised that the child is encouraged to use the library.  They accepted that he had been told that he could not have someone reading to him and explained to him that it would not be appropriate, due to his age, to have other children see him being read to.

f.
The child advised that, at the nominated school they pushed him to read Braille, which he found very frustrating.

g.
The child advised that the nominated school is a big school with lots of people in it, making it difficult sometimes for him to get around.  However, he advised that he had to think more about how he would move between different classes and that he was now moving around “ok”.  He used lifts where possible and complained that when he was using the stairs he was told to hurry up and to use only one hand instead of two to hold on to the banister.

-In evidence the witnesses for the authority denied this and stressed that the child’s safety was treated as paramount.

3.
The child advised that he shared a taxi to and from the specified school each day with another child who was also blind and who had been at Primary School with him.  Although they were friendly and had occasionally gone to each other’s house in the past, they weren’t in the same classes and didn’t socialise together.  He also advised that he did not talk to this other child about his experiences of being blind.

4.
When asked about extra curricular activities, he was aware that there were clubs run by the Society for the Blind.  However, he did not attend at these, as most of the activities were on a Monday night and his parents took his sister swimming on a Monday.

5.
The child had visited the specified school and stated that he would prefer to attend there, even though this would entail living away from his family during the week.  He stated that he thought he would settle in quite quickly.  In his letter he stated that, following his visit to the specified school in February 2010, he “thought that it sounded a brilliant school to go to”.

6.
He detailed the perceived benefits of the Specified School as:-

-The bell at the Specified School is not as loud as at the Nominated School.

-They have a hydrotherapy pool there.  This would be useful as he doesn’t get much physiotherapy in his area.

-Being away from his family during the week would allow him to increase his independence and he would learn skills such as cooking, using a talking microwave.  A further benefit of living away from home would be that he would no longer have to navigate the stair gate that his parents have installed at home for his younger siblings He advised that he could not open the stair gate.  Also, he didn’t get to make meals at home.  He was able to do some tasks like make his own bed.  He would like to get better at things like showering and getting changed.

-He believed that it would be easier to make friends in the Specified School as everyone is blind.  He would be able to speak with other blind children about being blind and share experiences.

-The Specified School provide a lot of additional and evening activities such as abseiling, wall climbing and discos, where the volume would be suitable for people with sensitive hearing like him.

-There is a climbing area at the Specified School that he could use.  He is presently too big to be allowed on the local soft play places that he used to enjoy.

-The teachers at the Specified School would be used to teaching blind children and would better understand his mannerisms.

-The class sizes are much smaller and the classes would be adapted for blind people.

7.
Most concerning to the Tribunal, the child described feelings of frustration and anger which led him to hitting himself on the face.  He felt more angry at times when he felt he was being left out in lessons, where the class were involved in visual activities or making things.  He did not feel able to express these feelings at school.  He advised that, at home his parents were aware that he was hitting himself and told him not to do it as it would leave a mark on his face that other children would notice.  He did not seem to be aware of who he could confide these feelings to at the nominated school and was concerned at the reaction of his teachers and supporters if he told them.

7.
Reasons for the Decision
1.
The Tribunal considered all the evidence and were satisfied that there was sufficient evidence available for the Tribunal to reach a fair decision on the reference.

2.
The issue in dispute was the respective suitability of the provision available at the Specified School, and the Nominated School, and the respective cost of the provision, for the additional support needs of the child.
3.
The local authority submitted (in short) that the Specified School was at least as suitable, if not more suitable for the child as the Nominated School.   The measures that have been put in place to support the child’s additional needs, and the commitment of the Nominated School to continue to monitor his changing needs and adapt as necessary,  ensure that his needs are met and will continue to be met at the Nominated School.  The majority of the costs of the child attending at the Nominated School have already been expended and it is not foreseen that there will be any other costs other than ongoing travel and staff costs that will arise in the future.  There would, however, be significant additional cost to the authority should the child attend at the Specified School.      
4.
The Appellant submitted that while the Nominated School would be able to provide a suitable education, the Specified School was able to offer a better education, specifically tailored to the child’s needs, rather than on a “trial and error” basis.  At the Nominated School the child would always be treated as “the blind child” and, with support and adaptations, be made to “fit in” with the mainstream classes.  However, at the Specified School he would be treated as an individual, rather than by his condition.  

5.
The decision to refuse the Placing Request was taken at a time when the child was still in Primary Education.  At the time of the hearing, the child had been attending at the Nominated School for some 12 weeks.  The Tribunal, accordingly, had the benefit of hearing about the child’s experiences since starting at the Nominated School.  Since the refusal of the Placing Request, the child has had a formal diagnosis of Aspergers Syndrome and, more recently, there is a suggestion that he may be Dyslexic.  

6.
The Authority confirmed that they still considered their decision to be reasonable taking these developments into account.  Evidence had been led regarding the steps taken by the authority to support these additional needs.

7.
In the submissions from the Authority, it is notable that three Additional Support Needs have been identified, namely the child’s blindness, his Aspergers Syndrome and the possibility of his having dyslexia.  In the minutes of the meeting held to consider the Placing Request, again the focus was on his visual impairment with little mention of his physical or emotional needs.  The supports put in place by the Authority are all primarily directed at his blindness.  

8.
It is recognised that the Nominated School have made admirable efforts to meet the child’s additional support needs.  However, his needs extend further than simply his lack of vision.  His Aspergers Syndrome is an additional need that was identified after the refusal of the Placing Request but the evidence was to the effect that, particularly with the Vision Support Staff, because they felt that they knew him well, there was no real change in the way that they interacted with him.  His postural and physical needs are only now being recognised in the draft CSP where there is mention of a physiotherapist and occupational therapist.  However, it was reported that the physiotherapist that was there is not being replaced and there is no timetable as to when an occupational therapist would begin to work with the child.  At the Specified School, the therapists are part of the permanent staff and would be available to the child immediately and on an ongoing basis.

9.
For a child like the child, who has a number of additional needs, life skills are an important part of enabling him to establish his independence.  While providing these  may not be seen as part of his secondary school education, for him the lack of such skills as choosing which clothes to wear, dressing himself properly and being able to eat meals in public is likely to impact upon his ability to integrate fully into mainstream education and to successfully follow the school’s inclusion policy.  The Nominated School does not provide support in areas such as these.  At the Specified School, the residential nature of the school means that these skills would be acquired through support not only during the school hours, but also from the support staff in the evenings, along with skills such as shopping for food and cooking. Life skills such as dressing and showering are important to allow the child to fully participate in activities at school such as swimming and P.E.  Acquiring and developing life skills such as these, throughout his years at Secondary School, will also assist the child to live as independent life as possible after school.  In this respect, the acquisition of life skills is, for the child as a blind person, a crucial aspect of his educational needs.  The Nominated School is doing a good job of making the mainstream curriculum accessible to the child.  However, they cannot reasonably be expected to offer education in life skills acquisition to the extent that the child requires in order fully to meet his needs.  The Specified School, by contrast, are in a position to offer individualised life skills education as an integral part of the curriculum they offer.
10.
Mobility is important in fostering independence and self esteem.  While the child is receiving mobility training at the Nominated School, the amount of training was restricted to half an hour once a week.  Even then, these weekly sessions may not take place, due to a variety of reasons, such as the child attending at medical appointments.  Both the Appellant and witnesses for the authority spoke of the child’s desire for increasing independence.  He does not wish to be singled out as different to others and having someone help him around the Nominated School does just that.  Although he is becoming able to travel some routes alone, these are restricted to routes that he knows and is familiar with, between certain classes, and still leaves him dependent on others when it comes to new or less familiar routes.  At the Specified School, he would receive daily training in cane skills with a view to enabling him to become independent, not only within the school environs, but also in the wider community.

11.
During the Tribunal’s interview with the child, he did exhibit some of the mannerisms mentioned in evidence, such as rocking, hand flapping and finger flicking.  It was noticeable that if he became anxious or excited, the nature and intensity of his flicking increased and was different in nature from when he was sitting and waiting for more questions. When he exhibits these mannerisms at the Nominated School, his teachers tell him to stop, rather than investigate the nature and cause (whether he is frustrated or simply waiting for something to happen).   They did give evidence that the child could leave red marks on his face as a result of his flicking.  At home his parents also discourage the child from carrying out this behaviour. The child is being required to mask his feelings and to control his mannerisms both at school and at home. While this allows him to fit in with the other pupils in his class, he does not seem to have a place where he can freely express himself and to release his pent up emotions and frustration.  He is finding that things have got to a stage where the only place he can let go is in his bedroom and he is describing self harming activities such as hitting himself and leaving red marks.  If this is allowed to go on it could clearly have an impact upon his emotional health and, consequently his ability to access his education.  At the Specified School, his mannerisms would not be so out of place and he would be more free to express himself at the time, rather than hold it in.  This might allow him to deal with his feelings more appropriately and for staff to notice his mannerisms and to talk to him about them rather than simply remind him to stop.  He would have the opportunity to relax in a safe and supervised environment.

12.
In following the policy of Inclusion, the Nominated School have put into place supports to allow the child to be treated the same as everyone else.  However, to do this does not recognise his own individual needs.  It would appear that they are attempting to normalise his disadvantages, rather than tailor his education to him.  He cannot exhibit his mannerisms; he can’t be read to in the library; he can’t have special plates in the dining room.  There appears to be a lack of reasonable adaptations. While he wishes independence and does not wish to have an adult by his side at all times, there are times when he specifically does require appropriate supervision, such as advised by a physiotherapist in the multi gym or an occupational therapist during meal times.  

13.
In order to access the mainstream curriculum at the Nominated School, the child is having to compromise his independence (always have an auxiliary with him) and his mobility.  There is no suggestion that this would be the case at the Specified School.

14.
While the Nominated School has identified the child’s need for physiotherapy, it was never anticipated that he would require supervision of his use of the equipment on an ongoing basis.  The physiotherapist originally assessed him and then made up a programme for him to follow.  However, he often does not have time to fully follow the programme and, later at home, can complain of a sore back.   The Physiotherapist has reported that his tilting of the pelvis has increased.  These are indicators that there is a risk that, without appropriate and ongoing supervision, he may be causing himself more harm than good in using the equipment incorrectly.  He has poor posture due to his scoliosis and poor muscle tone and this is exacerbated by his lack of vision.  If this is not addressed properly it is likely to impact upon his health and his ability to access his education.  The evidence was that the physiotherapist at the Nominated School was leaving and was not being replaced.  There is no mention of addressing his postural problem within the CSP. This would appear to indicate that this has not been identified as a need by the authority.   At the Specified School a physiotherapist would be on hand at all times for advice and he would be seen by the physiotherapist every two weeks. 

15.
At the Nominated School, the child has the support of a team made up of Vision Support Staff and auxiliaries in his classes.  In subjects such as Rich Tasks and technical studies he describes periods, particularly in these classes and in music, when he feels that he is sitting left out of the group work with nothing to do.  While it is probably correct that each student in his group does take a turn of not being actively involved at times, they are still able to learn by observing what the others are doing. Being blind, the child is not able to appreciate what is happening at these points.  It is a reflection of the level of visual activity involved in everyday education for which the Nominated School, with the best will in the world, is not able to compensate for.  It is understandable, given that a vast majority of the young people at the Nominated School are fully sighted, that aspects of teaching and learning are necessarily visually based and, therefore, cannot be accessed directly by the child.  By contrast, at the Specified school, where all the young people have a significant visual impairment or are completely blind, teaching and learning materials will rarely, if ever, depend upon being seen.
16.
There are timetabled for the child periods in the Braille room to allow him to work on his maths, his mobility and to catch up with work.  He is timetabled to go there at times when the rest of his class may be involved in lessons that he cannot take part in due to their visual nature.  There was no evidence that any other children were present in the Braille room during these times.  Accordingly, he is working alone and being put in a fairly isolated situation.  At the Specified School he would be unlikely to be extracted from class and so would be able to benefit from the whole curriculum. 

17.
It was noted by the Tribunal that there is no Support Base within the Nominated School where the child could go to socialise with other children on an informal basis.  He does have access to one of the registration rooms where a small group of pupils attend, but has been there on only one occasion.  In his evidence, the child explained that he finds it hard to find natural opportunities for social interaction at the Nominated School. During group activities within the environment of the classroom, social interaction with his peers is inhibited by the presence of a teaching auxiliary or visual impairment teacher. At break times, outside the classroom situation, he also tends to have an adult accompanying him and, the Tribunal considered, there are insufficient structures in place to facilitate natural social interaction and the development of friendships. When he attends school clubs, these are centred around activities that are essentially visual and, the very focus on those activities, makes them akin to a classroom lesson. The child rarely has the opportunity to meet informally with other young people, without an adult beside him, to engage or simply listen to the ordinary chat of other teenagers. His blindness makes it hard for him to do this in the environment of the school dining hall or playground. A supported environment, such as a Learning Support Base, that is used by other young people, both those with additional support needs and without, would facilitate this.  In his evidence to the Tribunal, the child expressed a strong sense that, during his visit to the Specified School he felt able to speak with other pupils during lunch and to interact with them meaningfully. He explained that he felt better able to interact naturally with other visually- impaired and blind young people.  It is the child’s perception that being blind has such a profound impact on his everyday engagement with all aspect of life that, in his teenage years as he approaches adult life, he needs opportunities to get to know, forge friendships and share experiences with other visually impaired and blind young people on a day to day basis.

18.
With regard to a 24 hour curriculum, there was an acknowledgement that the Nominated School did not offer the same level of co-ordinated support and instruction throughout the school day and beyond as the Specified School and in the minutes of the meeting to consider the Placing Request, there is a recommendation that a future meeting be held to explore how partners can work together to provide a similar model to the Specified School.  No costings have been provided in respect of implementing the measures mentioned in the draft CSP (In a letter from Education Officer he said they would pay for whatever is required).

19.
The approach of the Nominated School seems, despite the lengthy transition planning, to be on a piecemeal basis.  Although it is admirable that they see the situation as fluid and are willing to meet needs as they are identified, it does mean that they are reactive rather than proactive and take action only after a problem has been identified.  At the Specified School, there would be an eight week assessment beginning as soon as he attends at the school to identify his needs, and then plan put in place individualised to him.  At the Nominated School, the child is being assisted to follow the mainstream curriculum rather than having the curriculum tailored to him.  

20.
Section 19(5) of the Act provides:

"Where the reference relates to a decision referred to in subsection (3) (e) of that section, the Tribunal may –

(a)
confirm the decision if satisfied that –

(i)
one or more of the grounds of refusal specified in paragraph 3(1) or (3) 
of Schedule 2 exists or exist, and

(ii)
in all the circumstances it is appropriate to do so;

(b)
overturn the decision and require the education authority to _

(i)
place the child or young person in the school specified in the placing request to which the decision related, and

(ii)
make such amendments to the co-ordinated support plan prepared for 
the child or young person as the Tribunal considers appropriate by such time as the Tribunal may require..."

21.
Paragraph 2(2) of Schedule 2 of the Act provides:

"Where the parent of a child having additional support needs makes a request to the education authority for the area to which the child belongs to place the child in the school specified in the request, not being a public school but being –

(a)
a special school the managers of which are willing to admit the child…it is the duty of the authority, subject to paragraph 3, to meet the fees and other necessary costs of the child's attendance at the specified school."

22.
Paragraph 3(1) of Schedule 2 of the Act provides that this duty does not apply:

(f)
if all the following conditions apply, namely –

(i)
the specified school is not a public school;

(ii)
the authority are able to make provision for the additional support needs of the child in a school (whether or not under their management) other than the specified school;

(iii)
it is not reasonable, having regard both to the respective suitability and to the respective cost (including necessary incidental expenses) of the provision for the additional support needs of the child in the specified special school and in the school referred to in paragraph (ii), to place the child in the specified school, and

(iv)
the authority have offered to place the child in the school 




referred to in paragraph (ii).

23.
In the circumstances of this case, in terms of paragraph 2(2) set out above, the authority is required to meet the fees and other necessary costs of the child's attendance at the Specified School unless one of the circumstances in paragraph 3(f) is established.

24.
There is a two stage test in terms of section 19(5) (a) as set out above:   firstly the Tribunal requires to determine if the authority has established any of the circumstances in paragraph 3(1)(f); then, the Tribunal has to consider whether in all the circumstances it is appropriate to confirm the decision of the authority.  

25.
Para 3(1) (f) (i) and (iv) are not in dispute.   The Specified School is not a public school and the authority have offered to place the child in the Nominated School. 

26.
The Tribunal considered the evidence before it of the ability of the authority to make provision for the child's additional support needs in the Nominated School, and concluded that this was established.   Para 3(1)(f)(ii) accordingly is satisfied.
27.
The issue for the Tribunal was, accordingly, in terms of paragraph 3(1)(f)(iii) to consider whether or not it is reasonable, having regard both to the respective suitability and to the respective cost (including necessary incidental expenses) of the provision for the additional support needs of the child in the Specified School and in the school referred to in paragraph (ii), to place the child in the Nominated School.
28.
Section 1 of the Education (Additional Support for Learning)(Scotland) Act 2004  states:

1(1)
A child or young person has additional support needs for the purposes of this Act where, for whatever reason, the child or young person is, or is likely to be, unable without the provision of additional support, to benefit from school education provided or to be provided for the child or young person. 

1(2)
In subsection (1), the reference to school education includes, in particular, such education directed to the development of the personality, talents and mental and physical abilities of the child or young person to their fullest potential.

29.
The 2009 Act came into force on 14th November 2010 and accordingly, the amendments therein apply as at the time of this hearing.  The amendment to the Act is shown in italics.

1(3)
In this Act, “additional support” means-


(a)
in relation to a prescribed pre-school child, a child of school age or a young person receiving school education, provision (whether or not educational provision) which is additional to, or otherwise different from, the educational provision made generally for children or, as the case may be, young persons of the same age in schools (other than special schools) under the management of the education authority responsible for the school education of the child or young person, or in the case where there is no such authority, the education authority for the area to which the child or young person belongs.

30.
The Tribunal had regard to C v City of Edinburgh Council 2008 SLT 522 where Lord Wheatley stated:

"The whole burden of the test of what constitutes additional support needs clearly refers to educational support, and further to education support offered in a teaching environment.   This in turn must refer to the educational needs of the child, and not to anything else.    It cannot refer to the social and environmental needs of the appellant herself, or indeed of the child."

31.
As noted above, at paragraph 27, section 1(2) of the Act sets out the definition of school education and thus the guiding objective of the Act, to "developing the personality, talents and  ... abilities of the child ... to their fullest potential."    

32.
With regard to the question of respective costs, we accepted that the annual fee of the Specified School was a significant cost compared to the additional cost being incurred by the authority for a placement at the Nominated School.  However, we are satisfied that the Specified School is more suitable to meet the child’s additional support needs.  We also had regard to the authority’s response where they stated that if it was the case that the education provided to the child was markedly better at the Specified School, then they would support the placement irrespective of cost.

33.
The Tribunal considers that where the suitability of the provision in both schools is almost identical, and where there is a significant cost to be incurred by the authority in placing the child in the Specified School, it would be unreasonable to place the child there.   However we have found clear advantages in the Specified School over the Nominated School, and we are required to carry out the exercise of weighing and balancing the respective suitability and respective costs.   Having done so, we conclude that it is reasonable that the child be placed at the Specified School. While the educational environment provided by the Nominated School would be adequate and in many ways suitable for the child, the advantages for the child identified by the Tribunal in the Specified School are, in our view, most likely to give him the best chance to work towards achieving his fullest potential.


34.
If, however, we are incorrect in our application of the test in section 3(1) (f)(iii) of the Act, it would be appropriate to consider the second stage of the test set out in section 19(5)(a) of the Act, namely if, in all the circumstances, it is appropriate to confirm the decision of the authority to refuse the placing request. 

35.
The Tribunal carefully considered all the circumstances applying to the child having regard to all the available evidence.     We had regard to the principle stated in the Education (Scotland) Act 1980 "so far as is compatible with the provision of suitable instruction and training and the avoidance of unreasonable public expenditure, pupils are to be educated in accordance with the wishes of their parents".    Given this obligation, there must be a heavy onus in determining that a placing request be refused.   Parental views are not determinative, but are an important factor to be considered in the exercise of discretion to the placing request.   

36.
In all the circumstances, we conclude that it is not appropriate to confirm the decision of the authority refusing the placing request.  The Tribunal accordingly direct that the authority make arrangements for the child to be enrolled at the Specified School, to commence from the beginning of term in January 2011.

36.
As the Co-ordinated Support Plan is still in draft, we do not require to order amendment of the CSP in terms of section 19(5)(b)(ii) of the Act.   

For all of the above reasons we have reached the decision recorded above.
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